
Jon Biggs 

From: 
Sent: 
To: 
Subject: 
Attachments: 

Mircea V <mircea27v@gmail.com> 
Wednesday, June 21, 2017 10:00 AM 

Jon Biggs 
Density Bonus Regu lations Ord inace Feedback 
3795_001.pdf 

Hi Jon, Please find the first page summary and a comprehensive research that was done on Density Bonus Draft 
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DRAFT PROPOSED REVISION TO CHAPTER 14.28 OF THE LOS ALTOS MUNICIPAL 
CODE DOES NOT SATISFY THE REQUIREMENTS OF THE STATE HOUSING LAW 

I. Background. State Housing Law is contained in the California Government Code and 
contains provisions for a mandatory density bonus program (the "Density Bonus Law"). The 
Density Bonus Law was amended by four separate legislative bills in the 2016 legislative 
session. The Density Bonus Law requires local governments to permit the construction of 
additional residential units lf the development includes units affordable to low and/or moderate 
income households ("Affordable Housing"). The Density Bonus Law provides for four separate 
types of benefits for providing Affordable Housing: (1) a Density Bonus pursuant to a formula 
set out in the statute; (2) Incentives or Concessions, as defined in the statute; (3) Waivers and 
Reductions of Development Standards; and (4) Reduced Parking Standards. 

Projects providing Affordable Housing are entitled by right to the Density Bonus and 
Reduced Parking Standards provided in the law. If the developer seeks Incentives or 
Concessions or Waivers of Development Standards, then they are required to submit evidence 
showing (as to Incentives and Concessions) that it "results in identifiable and actual cost 
reductions" to help provide for Affordable Housing; and (as to Waivers or Reductions of 
Development Standards) that the development standard physically precludes the construction of 
a project with the proposed Affordable Housing, utilizing the Density Bonus and Incentives or 
Concessions to which the project is entitled under the Density Bonus Law. Thus, cost 
information is required only for an Incentive or Concession; and then only to establish that it wil l 
"result in identifiable and actual cost reduction." Statements of the developer's projected profit 
margin are not required and irrelevant. 

By adopting the Density Bonus Law, the State has indicated an overwhelming desire to 
foster Affordable Housing and preempted the field as to the Density Bonus requirements. Local 
jurisdictions are required to adopt ordinances that "specify how compliance with (Government 
Code section 65915) will be implemented." However, those ordinances cannot alter, amend or 
reduce the provisions contained in the section and any local ordinance that does will be illegal. 

The City has drafted proposed revised Chapter 14.28 to the Los Altos Municipal Code 
(the "Draft Ordinance"). It is inconsistent with the Density Bonus Law and unenforceable for the 
reasons set out herein. 

II. Deviations From the Density Bonus Law. The following are areas in which proposed 
Draft Ordinance does not comply with the Density Bonus Law: 

A. Relation of Affordable Housing Unit Requirements. The existing Chapter 14.28 
of the Los Altos Municipal Code requires the provision of a certain percentage of Affordable 
Housing units for multi-family residential projects of 1 O units or more. Those provisions are not 
included in the Draft Ordinance and, it is assumed, this is simply an oversight. 

B. Failure to Include Provisions for Waiver of Development Standards. Government 
Code § 65915 clearly sets forth four categories of benefits for the provision of Affordable 
Housing. The Draft Ordinance makes no provision for Waivers of Development Standards. 
Such waivers are not limited in number by the provisions of the statute limiting the number of 
Incentives or Concessions. An applicant may submit to the city a proposal for the waiver or 
reduction of development standards that will have the effect of physically precluding the 
construction of the development with affordable units and if a court finds that the city's refusal to 



grant a waiver or reduction is in violation of section 65915, the court is entitled to award to the 
applicant reasonable attorneys' fees. The only grounds upon which the city can deny a waiver 
or reduction is if it is found to have a specific adverse impact as defined in Government Code 
§ 65589.5, upon health safety or the physical environment, and for which there is no feasible 
method to satisfactorily mitigate or avoid the specific adverse impact. The Density Bonus Law 
goes on to say that a proposal for the waiver or reduction of development standards pursuant to 
that section shall neither reduce nor increase the number of Incentives or Concessions to which 
the applicant is entitled. 

The applicant is not required to submit evidence that the issuance of the Waiver or 
Reduction would result in identifiable actual cost reductions to provide for Affordable Housing 
costs, as is required with the granting of an Incentive or Concession. Thus. the failure of the 
draft to include provisions for waivers is not consistent with the Density Bonus Law. 

C. The Provision of "On-Menu Incentives" is Not Allowed Pursuant to the State 
Density Bonus Law. Section 14.28.060 of the Draft Ordinance provides for two types of 
incentives: (1) On-Menu Incentives; and (2) Off-Menu Incentives. The Incentives Menu sets 
certain limits on Incentives and Concessions including a height increase of no more than 11-feet 
and lot coverage increase of no more than twenty percent (20%). The requirements for an On
Menu Incentive includes certain design review findings. None of these limitations are allowed 
by state law. 

Government Code § 65915 provides that the Incentives or Concessions must be 
approved unless the City makes written findings, based on substantial evidence, that the 
Concession or Incentive does not result in identifiable or actual cost reductions to provide for 
Affordable Housing costs; the Concession or Incentive would have a specific adverse impact (as 
defined in the State Housing Law) upon public health and safety or the physical environment for 
which no satisfactory mitigation can be applied without rendering the development unaffordable; 
or the Concession or Incentive would be contrary to State or Federal Law. Thus, the application 
of design review requirements as set out in the Draft Ordinance is contrary to state law. 
Additionally, Off-Menu Incentives are allowed for any other requested incentives or 
concessions. However, as a part of the application for the Density Bonus benefits the applicant 
must include a proforma or other documentation or materials to show that the requested 
incentive "is needed in order to make the restricted affordable units economically feasible ." This 
finding is inconsistent with the only findings allowed under the Density Bonus Law upon which 
the City can deny the benefits and thus unenforceable. 

D. The Requirements for the Contents of the Application, Processing and Review 
As Set Out In Section 14.28.040 of the Draft Ordinance is Not Consistent With the State Density 
Bonus Law. Government Code § 65915(a)(2) provides that the City shall not condition the 
submission review or approval of an application for Density Bonus and other Incentives on the 
preparation of any additional report or study that is not otherwise required by State Law. The 
city is allowed to require an applicant to provide reasonable documentation to establish eligibility 
"for a requested density bonus, Incentives or Concessions, as described in subdivision (d), 
waivers or reductions of developments standards, as described in subdivision (e) and parking 
ratios as described in subdivision (p). Section 14.28.040(a)(4) of the Draft Ordinance provides 
that the application is to "include the following reasonable documentation and supporting 
materials that demonstrate identifiable and actual cost reductions to provide the Affordable 
Housing, or how a modification to a development standard is needed in order to avoid physically 
precluding the project ... ". 
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E. The Findings Section of the Draft Ordinance is Inconsistent With the State 
Density Bonus Law In That It Allows a Denial By The City on Grounds Other Than Those Set 
Out in a State Density Bonus Law. An application for a Density Bonus cannot be denied by the 
city if it meets the requirements set forth in Government Code § 65915. An Incentive or 
Concession cannot be denied by the City unless finding , based upon substantial evidence, is 
made that the Concession or Incentive "does not result in identifiable and actual cost reductions 
... to provide for affordable housing costs .. . ". An application for a Waiver or Reduction of 
development standards cannot be denied unless the city shows that the regulations application 
will not "have the effect of physically precluding the construction of a development ... at the 
densities or with the concessions or incentives permitted by this section." 

Section 14.28.040(c)(1) of the Draft Ordinance requires the City to approve an 
application unless the City finds that "the proposal is not required in order to provide for 
affordable housing costs ... ". This finding is inconsistent with the finding required under the 
Density Bonus Law. Set out below is the proposed finding set out in the Draft Ordinance and 
the actual finding required by the Density Bonus Law, indicated by underlined additions: 

(Draft Ordinance) 

"The proposal is not required in order to provide for affordable 
housing costs, as defined in California Health and Safety Code 
Sections 50052.5 or 50053, or for rents for the affordable units to 
be set as specified in subdivision Government Code Section 
65915, Subdivision (c); or". 

(Required Finding from Density Bonus Law) 

"The concession or incentive does not result in identifiable and 
actual cost reductions, consistent with Government Code section 
65915(k) to provide for affordable housing costs, as defined in 
California Health and Safety Code Sections 50052.5 or 50053, or 
for rents for the affordable units to be set as specified in 
subdivision Government Code Section 65915, Subdivision (c); or" . 

Ill. Consideration of Developers Profit Margin is Impermissible and Irrelevant. Press reports 
of the initial PTC meeting to discuss the Draft Ordinance indicated that the profit margin of the 
developer was something that needed to be included in the proforma or other documentation 
required under Government Code § 65915 and that the profit margin might be subject to 
regulation by the city. This is incorrect. First, no "proforma" is required; but only evidence 
showing that the benefit "results in identifiable and actual cost reductions. " The only finding 
relating to economics that the city is entitled to make is that the concession or incentive does 
not result an identifiable and actual cost reductions. The developer's profit margin is irrelevant. 
As long as the units can be sold or rented at stipulated affordable levels and that the concession 
or incentive will result in identifiable and actual cost reductions for the project, then the city 
cannot disapprove the Concessions and Incentives. 

The entire goal of the State Density Bonus Law is to encourage the construction of more 
Affordable Housing and the profits accruing to the developer are irrelevant. Obviously, the profit 
margin is essential in determining whether the units can be sold and/or rented at affordable 
levels but once that commitment is made, there is and can be no restriction on the profit flowing 
to the developer. 
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1. Consideration of the Developer's Profit Margin is lrrelevar.t and Not Allowed 
Under the Density Bonus Law: 

(a) No findings are required for a density bonus. If the project provides the 
requisite percentage of affordable units, it is entitled to the corresponding density bonus by right. 

(a) The standard for denying a requested incentive was changed from "not 
required to provide for affordable housing costs ... " to the new standard "does not result in 
identifiable and actual cost reductions ... ". 

(a) The developers profit margin is irrelevant to whether the incentive 
satisfies this criteria. 

1. The Concept of "On-Menu" and "Off-Menu" Incentives is Not Consistent with the 
Density Bonus Law: 

(a) the Draft Ordinance requires in new application for "Off-Menu Incentives" 
a pro forma with information to determine whether the incentive "is needed in order to make the 
restricted affordable units economically feasible". This is illegal. The standard is whether the 
incentive "results in an identifiable and actual cost reduction". 

(a) Such a proforma cannot be required and this proposed standard cannot 
be applied because they are inconsistent with the amended Density bonus Law. 



COMMENTS ON DRAFT PROPOSED REVISION TO CHAPTER 14.28 OF THE LOS ALTOS 
MUNICIPAL CODE; DENSITY BONUS ORDINANCE 

A Background . We have reviewed the provisions of draft Chapter 14.28 (the "Draft 
Ordinance") which was initially discussed by the Planning and Transportation Commission 
earlier this month. The Draft Ordinance is in response to four separate legislative bills approved 
by the 2016 California Legislature. The Density Bonus Law requires that each local government 
shall adopt an ordinance that specifies how compliance with the Density Bonus Law will be 
implemented. However, these ordinances cannot alter, amend or reduce the provisions 
contained in the state law. The Draft Ordinance is an honest, upfront and, we assume, good 
faith attempt at implementing the provisions of the Density Bonus Law. However, there are two 
major problems surrounding the procedure for implementing the Draft Ordinance and its 
provisions: 

1. Consideration of the Developer's Profit Margin is Irrelevant and Illegal. 
Press reports of the initial PTC meeting to discuss the Draft Ordinance indicated that the profit 
margin of the developer was something that needed to be included in the pro form a or other 
documentation required under Government Code § 65915 seeking a density bonus or 
Incentives or Concessions; and that the profit margin might be subject to regulation by the city. 

This is incorrect. First, no "proforma" is required; but only evidence showing that 
the benefit "r.esults in identifiable and actual cost reductions." The only finding relating to 
economics that the city is entitled to make if they choose to deny an application is that the 
concession or incentive does not result an identifiable and actual cost reductions. The 
developer's profit margin is irrelevant. As long as the units can be sold or rented at stipulated 
affordable levels and that the concession or incentive will result in identifiable and actual cost 
reductions for the project, then the city cannot disapprove the requested Concessions and 
Incentives. 

Government Code § 65915 previously provided that local jurisdictions shall grant 
the application for a Concession or Incentive requested by the applicant unless they make 
written findings, based upon substantial evidence, that "the concession or incentive is not 
required in order to provide for affordable housing costs ... ". One of the primary purposes of 
Assembly Bill No. 2501 ("AB2501") was to change that standard for denial. Now, all the 
developer need show is that the Concession or Incentive does result in identifiable and actual 
cost reductions. Additionally, the local government is required to bear the burden of proof for 
denying a requested Concession or Incentive. Thus, a developer's profit margin is totally 
irrelevant to whether the Incentive or Concession results in identifiable and actual cost 
reductions. Therefore, no information on developer's profit margin can be required or discussed 
and certainly no attempts to put a limit on developer's profit margin will be permissible. 

Enclosed as Exhibit 1 is the Legislative Counsel's Digest on Assembly Bill No. 
2501. We have highlighted those paragraphs dealing with this change which evidences that 
developer's profit margin is not an element of the materials that need be submitted with an 
application nor a grounds upon which the local jurisdiction can deny issuance of an Incentive or 
Concession. 

Also attached as Exhibit 2 is a Memorandum from the City of Los Angeles, 
Department of City Planning which, in the highlighted sections, discusses the changes effected 
by AB2501 and determines that "proformas'' can no longer be required for any pending or new 



density bonus filings and that the grounds upon which an application for an Incentive or 
Concession can be turned down have been limited to situations where it does not result in 
identifiable and actual cost reductions. 

I'm also attaching Meyers Nave's 2017 Density Bonus Law Updates and 
Clarifications dated June 15, 2017 and two pages of their Guide to the California Density Bonus 
Law, revised in January 2017, as Exhibit 3. These documents underline and reiterate the very 
evident change to Government Code § 65915 now requiring that the developer show only that 
the requested Incentive or Concession will result in identifiable and actual cost reductions. 
Obviously, the developer's profit margin is independent from and totally irrelevant to this 
determination. 

We have also examined the Legislative History of AB2501. A copy of the 
Legislative History Report and Analysis is included as Exhibit 4. This document importantly sets 
forth the purpose of the Bill as determined by the Senate Committee on Transportation & 
Housing as being an attempt to respond to the California Housing Market, the most expensive in 
the United States, by increasing affordable housing production through regulatory incentives. 
Specifically, the Bill was intended to address a number of ambiguous provisions that discourage 
developers from utilizing it or that are used by local governments to prevent developers from 
accessing the law. The Legislative History shows that the language relating to grounds for local 
agencies to deny Incentives or Concessions changed little from its introduction to passage: We 
also enclose the analysis prepared for the Senate Committee on Transportation and Housing for 
the public hearing on June 28, 2016 as Exhibit 5. That analysis states: 

"In some cases, local governments interpret this language to 
require developers to submit proformas showing the amount of 
profit they will make on a project. The question becomes who 
determines whether or not a concession or incentive is 'financially 
sufficient' to make the affordable housing units pencil out. This 
Bill proposes to resolve that issue by stating that the reduction in 
site development standards or modifications of zoning 
requirements (must) result in identifiable and actual cost 
reductions as determined by the developer." 

Conclusion. It is clear that one of the major purposes of the 2016 legislation was to remove the 
ambiguity from the Density Bonus Law or whether an Incentive or Concession was required in 
order to provide for affordable housing cost by replacing that language with the requirements in 
AB2501 . Obviously, the developer's profit margin can have no role in making this determination 
and any attempt to get into that area is precisely what the leg islature meant to curtail with 
AB2501 . 

2. The findings required to grant an Incentive or Concession under Section 
14.28.040{C) of the Draft Ordinance or impermissible. First of all, such findings are not required 
for issuance of a density bonus which, is established by right. Additionally, the findings required 
for the issuance of a waiver of development standards are set out in Government Code§ 65915 
and are not the same as those set out in the Draft Ord inance. Perhaps most importantly, the 
finding relating to cost reductions should be set out as follows : 

"1. The concession or incentive does not result in identifiable and 
actual cost reductions. consistent with Government Code section 
65915{k) to provide for affordable housing costs, as defined in 
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California Health and Safety Code Sections 50052.5 or 50053, or 
for rents for the affordable units to be set as specified in 
subdivision Government Code Section 65915, Subdivision (c); or". 

3. The provisions of Section 14.28.060 of the Draft Ordinance establishing 
On-Menu and Off-Menu Incentives are not consistent with the Density Bonus Law. The Density 
Bonus Law is clear that any and all Incentives requested must be issued by the local agency 
unless they can make one of the permissible findings for denial. The Draft Ordinance seems to 
try to establish "On-Menu Incentives" as Incentives that can be obtained with a lesser degree of 
effort and a lesser requirement for findings than "Off-Menu Incentives". This approach is at 
odds with the Density Bonus Law and illegal. 

The concept of On-Menu versus Off-Menu Incentives as set out in the Draft 
Ordinance seems to be that the developers application for On-Menu Incentives need not include 
a proforma but are limited to those incentives set out in Section 14.28.060(A)(2). Off-Menu 
Incentives are all other incentives, and, pursuant to Subsection (8)(2) require as a part of the 
application "a pro form a or other documentation or materials to show that the requested 
incentive is needed in order to make the restricted affordable units economically feasible." This 
approach is not consistent with Government Code Section 65915 because the test applicable to 
all to all incentives (rather On-Menu or Off-Menu) can only be whether the incentive results in 
identifiable and actual cost reductions. 

The Draft Ordinance attempts require a proforma and establish a different 
standard for the City to consider in determining to approve an Off-Menu Incentive; namely 
whether the incentive is needed in order to make the restricted affordable units economically 
feasible . This approach tries to re-establish the pre-AB2501 standard and is illegal. 
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AB-2501 Housing: density bonuses. (2015·2016) 

SHARE THIS: m Lt J 

Assembly l3ill No. 250 1 

CHAPTER 758 

An act to amend Section 65915 of the Government Code, relating to housing. 

( Approved by Governor September 28, 2016. Filed with Secretary of State 
September 28, 2016. J 

LEGISLATIVE COUNSEL'S DIGEST 

AB 2501, Bloom. Housing : density bonuses. 

Existing law, the Planning and Zoning Law, requires, when an applicant proposes a housing development with in 

the jurisdiction of the local government, that the city, county, or city and county provide the developer with a 
density bonus and other incentives or concessions for the production of lower Income housing units or for the 
donation of land within the development if the developer, among other things, agrees to construct a specified 
percentage of units for very low Income, low-income, or moderate-income households or qualifying residents. 

Existing law authorizes the waiver or reduction or development standards that would preclude this development. 
Existing law requires continued affordability for 55 years or longer, as specified, of all very low income and low
income units that qualified an applicant for a density bonus. Existing · law requi res a city, county, or city and 
county to adopt an ordinance to implement these requirements and to establish procedures to carry them out. 

This bill would rev ise Dnd recast these provisions to require the local government to adopt procedures and 
timelines for processing a density bonus application, provide a list of documents and Information required to be 
submitted with the application in order for it to be deemed complete, and notify the applicant whether It is 
complete. By increasing the duties of local officials, this bil l would Impose a state-mandated local program. The 
bill would prohibit a local government from requiring additional reports or studies to be prepared as a condition of 

an application. The bi ll would additional ly require each component of any density ca lculation that results in 
fractional units to be rounded up to the next whole number, and would provide that this provision is declaratory 

of existing law. 

Existing law defines the term "density bonus" for these purposes to mean a density increase over the otherwise 
maximum allowable residential density as of the date of the application and provides that the applicant may elect 

to accept a lesser percentage of density bonus. 

This bill would specify that the term "density bonus" means a density increase over the maximum allowable gross 
residential density at the time of the date of the appl ication, or, if elected by the applicant, a lesser percentage of 

density increase or no increase in density. 

Existing law requires a local government to grant a proposal for specific incentives or concessions requested by 
an applicant unless the local government makes written findings, based on substantial evidence, tha t, among 

other things, tile concession or Incentive is not required In order to provide affordable housing costs or for rents 

for the targeted units, as specified. 

This bill would, instead, provide that the local government is required to provide the requested concessions or 
incentives unless it finds, based on substantial evidence, that the concession or incentive does not result in 
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Identifiable and actual cost reductions, to provide for affordable housing costs or rents for the targeted units, as 
specified. 

Existing law defines the term "housing development" for these purposes to mean a development project for 5 or 
more residential units. 

This bil l would expand that definition to Include mixed-use housing. 

The California Constitution requires the state to reimburse local agencies and school districts for certain costs 
mandated by the state. Statutory provisions establish procedures for making that reimbursement. 

This bill would provide that no reimbursement Is required by this act for a specified reason. 

This bill would incorporate additional changes to Section 65915 of the Government Code, proposed by AB 2442 
and AB 2556, that would become operative only if this bill and either or both of those bills are chaptered and 
become effective on or before January 1, 2017, and this bill Is chaptered last. 

Vote: majority Appropriation: no Fiscal Committee: yes Local Program: yes 

THE PEOPLE OF THE STATE Of CALIFORNIA DO ENACT AS FOLLOWS: 

SECTION 1. Section 65915 of the Government Code is amended to read: 

65915. (a) (1) When an applicant seeks a density bonus for a housing development within, or for the donation of 

land for housing within, the j urisdiction of a city, county, or city and county, that local government shall comply 
with this section. A city, county, or city and county shal l adopt an ordinance that specifies how compliance with 
this section will be implemented. Failure to adopt an ordinance shall not rel ieve a city, county, or city and county 
from complying with this section. 

(2) A local government shall not condition the submission, review, or approval of an application pursuant to this 
chapter on the preparation of an additional report or study that is not otherwise required by state law, including 
this section. This subdivision does not prohibit a local government from requiring an applicant to provide 

reasonable documentation to establish eligibility for a requested density bonus, Incentives or concessions, as 
described In subdivision (d), waivers or reductions of development standards, as described in subdivision (e), and 
parking ratios, as described in subdivis ion (p). 

(3) In order to provide for the expeditious processing of a density bonus application, the local government shall 
do al l of the following: 

(A) Adopt procedures and timellncs for processing a density bonus application. 

(B) Provide a list of all documents and information required to be submitted wi th the density bonus application in 

order for the density bonus application to be deemed complete. This list sl1all be consistent with this chapter. 

(C) Notify the applicant for a density bonus whether the application Is complete In a manner consistent with 
Section 65943 . 

(b) ( 1) A city, county, or city and county shall grant one density bonus, the amount of which shall be as specified 

In subdivision (f), and, If requested by the applicant and consistent witl1 the appl icable requirements of this 
section, incentives or concessions, as described In subdivision (d), waivers or reductions of development 
standards, as described in subdiv ision (e), and parking ratios, as described in subdivision (p), when an applicant 

for a housing development seeks and agrees to construct a housing development, excluding any units permitted 
by the density bonus awarded pursuant to this section, that wi ll contain at least any one of the following: 

(A) Ten percent of the total units of a housing development for lower income houset1olds, as defined In Section 
50079.5 of the Health and Safety Cocle. 

(B) Five percent of the total units of a housing development for very low income households, as defined In Section 
50 l0S of t he Health and Safety Code. 

(C) A senior citizen housing development, as defined in Sections 5 1.3 and 51.12 of the Civil Code, or a 

mobilehome park that limits residency based on age requirements for housing for older persons pursuant to 
Section 798.76 or 799.5 of the Civil Code. 
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.,..~ DEPARTMENT OF CllY PLANNING 

City Hall• 200 N. Spring Street, Room 525 • Los Angeles, CA 90012 

January 18, 2017 

TO: All Staff 
Other Interested Parties 

FROM: Lisa M. Webber, AICP:}/JJ 
Deputy Director of Planfu~g 
Department of City Planning 

SUBJECT: IMPLEMENTATION OF STATE DENSITY BONUS LAWS 

On September 28, 2016, Governor Brown signed AB 2501, AB 2556, AB 2442, and AB 1934 
which amended the State Density Bonus Law (Government Code Section 65915). The 
amendments took effect on January 1, 2017. This memo will serve as interim guidance for staff 
and project applicants and does not create any new or additional City policies or regulations. 

Additionally, this memo recognizes changes as a result of amendments made to the State Density 
Bonus Law through AB 2280 (2008). 

Changes in State Law 

Numerous minor changes and clarifications were made in the five state laws discussed in this 
memo. Many of these changes reflect current City practice. A summary of changes in state density 
bonus law that will result in significant changes to City practice are listed below. Staff and 
applicants are encouraged to refer to state law in Government Code Section 65915, as the list 
below is not an exhaustive list of the changes. 

AB 2442 

The law expands the categories of housing that can qualify for a density bonus. The following 
specialized housing types now qualify for an additional density bonus, provided the specialized 
units are subject to a very-low income affordability restriction for 55 years: 

• 10% of total units reserved for transitional foster youth, as defined in Section 66025.9 
of the Education Code; or 

• 10% of total units reserved for disabled veterans, as defined in Government Code 
Section 18541 ; or 

• 10% of tota l units reserved for homeless persons, as defined in the federal McKinney-
Vento Homeless Assistance Act (42 U.S.C. Sec. 11301 et seq .). 

Units set aside to serve these populations will qualify for an additional density bonus of 20% of 
the number of specialized units (not the total project). Because these units are income restricted, 
the projects will also qualify for the standard density bonus. 

Example: If a site allows 100 units and 10 (10%) are reserved for transitional foster youth 
at very low-income, then the project is granted a density bonus of 35 units so long as both 
conditions are satisfied. The 35 units are derived in this manner: 
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AB 2501 

./ 33 Density Bonus Units - 10 units (10% of total units) set-aside at very low
income = 32.5% density rounded up to 33% = 33 total density bonus units 

./ 2 Density Bonus Units - 20% density bonus multiplied by the units giving rise 
to a density bonus which corresponds to 10 units for very-low income 
transitional foster youth in this example = 2 total density bonus units 

To streamline the density bonus process, the law requires that cities adopt procedures and 
timelines, provide a list of all documents and information required for an application to be deemed 
complete, and notify the applicant whether the application is complete in a manner consistent with 
Section 65943. 

The Department has adopted relevant procedures and timelines in Los Angeles Municipal Code 
Section 12.22 A.25. The list of documents and information required to be deemed complete can 
be found in the Master Land Use Application packet and the Affordable Housing Referral Form. 
More information is found in an April 15, 2012 Department memo titled "Affordable Housing 
Project Review Procedures." The assigned project planner notifies applicants when their 
application has been deemed complete in a manner consistent with Section 65943. 

The law also clarifies and amends a number of the density bonus procedures as follows: 

1. Density calculations that result in a fractional number are to be rounded-up to the next whole 
number. This applies to the following: 
a. Base density 
b. Number of bonus units 
c. Number of Affordable Units required to be eligible for the density bonus 
d. Number of replacement units 
e. Number of required parking spaces 

2. The ability of a local jurisdiction to require special studies is eliminated unless they meet the 
provisions of state law. 

Financial pro-formas and third party reviews will no longer be required for any entitlement cases 
currently pending with the Department or new density bonus case filings. 

3. The term "density bonus" is specified to mean a density increase over the maximum allowable 
gross residential density at the time of the date of the application. 

The density bonus provided to a project will be calculated based on the number of units permitted 
on the date of the density bonus application. 

4. A requested concession or incentive shall be granted pursuant to Government Code 65915 unless 
the City makes a written finding , based on substantial evidence, of any of the following: a) the 
concession or incentive "does not result in identifiable and actual cost reductions," to provide for 
affordable housing costs or rents for the targeted units; b) the concession or incentive has a 
specific adverse impact on public health and safety or the physical environment or on any real 
property that Is listed in the California Register of Historical Resources and for which there is no 
feasible method to satisfactorily mitigate or avoid the specific, adverse impact without rendering 
the development unaffordable; or c) if the concession or incentive is contrary to state or federal 
law. Prior law allowed a concession or incentive to be denied if the City had substantial evidence 
that the concession or incentive was "not required in order to provide for" affordable housing costs 
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or rents for the targeted units, or substantial evidence in support of findings "b)" or "c)" above. 

AB 2556 

The law clarifies the implementation of the required replacement of affordable units in density 
bonus projects, first introduced by AB 2222 in 2014. The law further defines "equivalent size" to 
mean that as a whole, the new units must contain at least the same total number of bedrooms as 
the units being replaced. This prevents a developer from replacing multi-family bedroom units 
with more units that have fewer bedrooms. 

1. For any dwelling units occupied on the date of application, if the income category of the 
units is not known, it shall be presumed that lower Income renter households occupied 
these units in the same proportion of lower income renter households to all renter 
households within the jurisdiction, as determined by the most recently available data from 
the United States Department of Housing and Urban Development's Comprehensive 
Housing Affordability Strategy (CHAS) database. 

The current proportion of lower income renter households (defined by those earning less than 
80% of AMI in the current 2009-2013 CHAS data) in the City of Los Angeles is 67. 5%. This figure 
was last updated July 6, 2016 and changes annually based on the most recent data. The data 
source is located here: https://www.huduser.gov/portal/datasetslcp.html. 

2. For any dwelling units vacated or demolished within the five-year period preceding the 
application, if the income category of the units is not known, it shall be presumed that low
and very-low income renter households occupied these units in the same proportion of 
low- and very-low income renter households to all renter households within the jurisdiction, 
as determined by the most recently available data from the United States Department of 
Housing and Urban Development's Comprehensive Housing Affordability Strategy 
(CHAS) database. 

The current proportion of low-income renter households (defined by those earning between 51%-
80% of AMI in the current 2009-2013 CHAS data) in the City of Los Angeles is 18.8%, and the 
proportion of very /ow-income renter households {those earning below 50% of AMI) in the City of 
Los Angeles is 48. 7%. These figures were last updated July 6, 2016 and change annually based 
on the most recent data. The data source is located here: 
https:l/www.huduser.gov/portal/datasetslcp.html. 

AB 1934 

The law provides certain development bonuses for commercial developers of non-residential floor 
area that partner with affordable housing developers in conjunction with their commercial projects. 
This law remains in effect only until January 1, 2022, unless repealed earlier. 

A commercial developer of non-residential floor area, who has entered into an agreement to 
contribute affordable housing through a joint project (on-site) or two separate projects (off-site), 
shall be granted a development bonus for the non-residential floor area portion of the project. This 
may include any of the following incentives as approved by the Department of City Planning: 

1. Up to a 20-percent increase in maximum allowable intensity; 
2. Up to a 20-percent increase in maximum allowable floor area ratio; 
3. Up to a 20-percent increase in maximum height requirements; 
4. Up to a 20-percent reduction in minimum parking requirements; 
5. Use of a limited-use/limited-application elevator for upper floor accessibility; and 
6. An exception to a zoning ordinance or other land use regulation. 
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In order to qualify for a development bonus under this section, the provision of affordable housing 
must comply with the following: 

1. A commercial developer shall partner with a housing developer that provides at least 30 
percent of the total units for low-income households or at least 15 percent of the total units 
for very low-income households. 

2. An affordable housing agreement between the commercial developer and the housing 
developer shall Identify how the commercial developer will contribute affordable housing 
and shall be approved by the Department of City Planning and the Housing and 
Community Investment Department. 

3. The commercial developer may directly build the units, provide land to an affordable 
housing developer for construction of affordable housing (on site or elsewhere), or make 
a payment to an affordable housing developer to be used towards the costs of constructing 
the affordable housing project. 

4. An applicant shall be ineligible for a development bonus if the housing replacement 
provisions of CA Health and Safety Section 65915 (c)(3)(A) are not met. 

5. If the developer of the affordable units does not commence and complete the construction 
of those units in accordance with timelines ascribed by the agreement described in 
subdivision (c), the local government may withhold certificates of occupancy for the 
commercial development until the developer has completed construction of the affordable 
units. 

6. A development bonus pursuant to this section shall not include a reduction or waiver of 
payment of a fee for the promotion or provision of affordable housing. 

7. If affordable housing is provided off-site, it must be located within the City, in close 
proximity to public amenities (including schools and employment centers), and within one
half mile of a Major Transit Stop. 

AB 2280 (2008) 

Adopted in 2008, the same year as the City's density bonus ordinance, AB 2280 made several 
minor clarifications, most of which are already reflected in current City practice. 

To be consistent with AB 2280, the Department will evaluate requests for a waiver or reduction of 
development standards (distinct from requested incentives and usually processed via Requests 
for Waiver or Modification of any Development Standard(s) Not on the Menu pursuant to LAMC 
12.22 A.25(g)(3)) based on whether applying the development standard would physically preclude 
the construction of the housing development project that contains the permitted densities and 
incentives. 

The bill also deleted the requirement that an applicant for a waiver or reduction In development 
standards show that the waiver or modification is "necessary to make proposed housing units 
economically feasible." 
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meyers I nave 

California's Density Bonus Law: 2017 
Updates and Clarifications 
June 15, 2017 

California's Density Bonus Law gives housing developers the right to build additional homes, and obtain other 

favorable local development requirements, in exchange for building much-needed affordable or senior housing. In 

2016 the California Legislature approved three bills to clarify the law and strengthen its encouragement of the 

development of affordable and senior housing. The LegislJture also adopted a new development bonus for 

commercial developers who enter into agreements to construct affordable housing partnered with their commercial 

projects. 

These legislative changes are outlined below and are incorporated into the 2017 update of our Guide to the 

Ca lifornia Density Bonus Law. If you have questions about the Density Bonus Law or information in the Guide, please 

contact the author of the Guide, Meyers Nave Principal Jon Goetz at 800.464.3559 or jgoetz@meyersnave.com. 

Please cl ick here to read or print out Jon's Guide. 

AB 2501 (Bloom and Low) makes a number of changes that help developers take advantage of the Density Bonus 

Law along with a few needed clarifications: 

Prohibits local governments from requiring developers to prepare additional reports to qualify for a density 

bonus, while allowing government agencies to require applicants to provide reasonable documentation. 

• Raises the bar for local governments to refuse to grant incentives and concessions requested by an applicant. 

The law formerly allowed government agencies to reject incentives and concessions which it found were not 

"required in order to provide for affordable housing costs." Now local governments can only deny a 
requested incentive or concession that "does not result in identifiable and actua l cost reductions." Further, it 

requires that local governments bear the burden of proof for denying a requested incentive or concession. 

Clarifies that a developer may elect to receive no density bonus at all, while receiving other benefits of the 

law. 
Allows mixed-use developments to qualify for the density bonus. 
Clarifies that a request for a parking reduction does not count toward the incentives and concessions to which 

the applicant is entitled. 

AB 2442 (Holden) expands the application of the Density Bonus Law to housing developments where at least 10% of 

the units are made available for transitional foster youth, disabled veterans or homeless persons, and rents are 

restricted at the very low income level. Those projects are entitled to a 20% density bonus. 

AB 2556 (Nazarian) makes changes clarifying the Density Bonus Law requirements for replacement of affordable 

housing units. It establishes a rebuttable presumption for the income level of the replacement unit when the income 

level of the actual prior resident is unknown. 

http://www.meyersnave.com/californias-density-bonus-law-2017-up... 6/20/2017 



REQUIRED INCENTIVES AND CONCESSIONS 

In addition to the density bonus. the c ity or county is also required to provide one or more "incentives" or 
"concessions" to each project which qualifies for a density bonus (except that market rate senior citizen 
projects with no affordable units, and land donated for very low income housing, do not appear to be entitled 
to incentives or concessions). A concession or incentive is defined as: 

A reduction in site development standards or a modification of zoning code or architectural design 
requirements. such as a reduction in setback or minimum square footage requirements: or 

Approval of mixed use zoning; or 

Other regulatory incentives or concessions which actually resu lt in identifiable and actual cost 
reductions. 

The number of required incentives or concessions is based on the percentage of affordable units in the 
project: 

For projects with at least 5% very low income, 10% lower income or 10% moderate income units. 
one incentive or concession is required . 

For projects with at least 10% very low income. 20% lower income or 20% moderate income units, 
two incentives or concessions are required. 

For projects with at least 15% very low income. 30% lower income or 30% moderate income units, 
three incentives or concessions are required. 

The city or county is required to grant the concession or incentive proposed by the developer unless it 
fi nds that the proposed concession or incentive does not result in identifiable and actual cost reductions. 
would cause a public health or safety problem. would cause an environmenta l problem. would harm 
historica l property, or wou ld be contrary to law. New legislation effective in 2017 restricts the types of 
information and reports that a developer may be required to provide to the local jurisd iction in order to 
obtain the requested incentive or concession. The local jurisdiction has the burden of proof in the event it 
declines to grant a requested incentive or concession. Financial incentives, fee waivers and reductions in 
dedication requirements may be, but are not required to be, provided by the city or county. The developer 
may be entitled to the incentives and concessions even without a request for a density bonus. 

OTHER FORMS OF ASSISTANCE 

A development qualifying for a density bonus also receives two additional forms of assistance which have 
important benefits for a housing project: 

Waiver or Reduction of Development Standards. If any other city or county development standard 
would physica lly prevent the project from be ing bui lt at the permitted density and with the granted 
concessions/incentives, the developer may propose to have those standards waived or reduced. The 
city or county is not permitted to apply any development standard which physica lly precludes the 
construction of the project at its permitted density and with the granted concessions/incentives. The 
city or county is not required to waive or reduce development standards that would cause a publ ic health 
or safety problem. cause an environmental problem. harm historical property. or wou ld be contrary to 
law. The waiver or reduction of a development standard does not count as an incentive or concession. 
and there is no limit on the number of development standard waivers that may be requested or granted. 
Development standards which have been waived or reduced utilizing thi s section include setback 
requirements and lot coverage requirements. This ability to force the locality to modify its normal 
development standards is sometimes the most compell ing reason for the developer to structure a 
project to qualify for the density bonus. 
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desire to concentrate on their core market rate homes. Other developers may have sites that are 
underutilized in terms of project density. The density bonus law contains a special sliding scale bonus for 
land donation which allows those developers to turn over the actual development of the affordable units to 
local agencies or experienced low income developers. The density bonus is available for the donation of at 
leas t an acre of ful ly entitled land, with all needed public facilit ies and infrastructure. and large enough for 
the construction of a high density very low income project conta ining 10% of the total homes in the 
development. The parcel must be located within the boundary of the proposed development or. subject to 
the approval of the jurisdiction. within one-fourth mile of the boundary of the proposed development. The 
more units that can be bu ilt on the donated land, the larger the density bonus. Because of the parcel size 
requirements. this option is only practical for larger developments. The land donation density bonus can be 
combined with the regular density bonus provided for the development of affordable units. up to a maximum 
35% density bonus. A master planned community developer needs to carefully evaluate the land donation 
option as opposed to engaging an affordable housing developer to fu lfil l the project's affordable housing ob
ligations. In many cases the master developer will prefer to control the affordable component of the project 
through a direct agreement with the affordable housing developer. rather than allowing the local government 
to control the project. 

How the Density Bonus Can Help in a Friendly Jurisdiction 

While the densi ty bonus law is often used by developers to obtain more housing than the local jurisdiction 
wou ld ord inarily permit. it can also be a helpfu l land use too l in jurisdictions which favor the proposed project 
and want to provide support. Planners in many cities and counties may be disposed by personal ideology 
or local policy to encourage the construction of higher density housing and mixed use developments near 
transit stops and downtown areas, but are hampered by existing general p lan standards and zoning from 
approving these sorts of projects. Elected officials often support these projects too. but may find it politically 
difficult to oppose neighborhood and environmental groups over the necessary general plan amendments. 
zoning changes and CEQA approvals. 

The density bonus can provide a useful mechanism for increasing allowable density without requiring local 
officials to approve general plan amendments and zoning changes. A project that satisfies the requirements 
of the density bonus law often can obtain the necessary land use approvals through the award of the density 
bonus units and requested concessions and incentives. without having to amend the underlying land use 
requirements. Friendly local officials may encourage the use of the density bonus to '"force'" the jurisdiction 
to approve a desired project. 

How the Density Bonus Law Can Help in a Hostile Jurisdiction 

It is important to know that the density bonus is a state law requirement which is mandatory on cities and 
counties, even charter cities which are free from many other state requirements. A developer who meets 
the law's requirements for affordable or senior units is entitled to the density bonus and other assistance 
as of right. regardless o·f the locality's desires (subject to limited health and safety exceptions). The density 
bonus statute can be used to achieve reductions in development standards or the granting of concessions 
or incentives from jurisdictions that otherwise would not be inclined to grant those items. Examples might 
include a reduction in parking standards if those standards are deemed excessive by the developer, or other 
reductions in development standards if needed to achieve the total density permitted by the density bonus. 

Developers who nonetheless encounter hostility from local jurisdictions are provided several tools to ensure 
that a required density bonus is actually granted. Developers are entitled to an informal meeting with a local 
jurisdiction which fails to modify a requested development standard. If a developer successful ly sues the 
locality to enforce the density bonus requirements, it is entitled to an award of its attorneys· fees. The 
obligation to pay a developer's attorneys· fees is a powerful incentive for local jurisd ictions to voluntarily 
comply with the state law density bonus requ irements. even when the jurisd iction is not in favor of its effects 
on the project. 
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LEGISLATIVE 
INTENT SERVICE, INC. 

712 Main Street, Suite 200, Woodland, CA 95695 
(800) 666-1917 • Fax (530) 668-5866 • www.lcgintcnt.com 

LEGISLATIVE III STORY REPORT ANO ANALYSIS 

Re: Assembly Bill 2501 (B loom - 2016) 
Chapter 758. Statutes of 20 I 6 

Our f-i lc ~o.: 35479 

The legislative history or the ab<mc:-n:lt:rencecl bil l is dO(.:umcntcd by materia ls• 
itemized in one clec lnration. W..: discuss Government Code sect ion 659 15 later 
in thi s report. 

ASSE:\IBLY BILL 250 I (BLOO.\1 - 2016) 
C IIAPTEH 758, STATL'TES or 2016 

As enacted in 20 I (1. /\ssl.:mbly Bill 250 I, a single-sec tion bill. amended 
Government Cod1;: section 65915 on ly. relating to housing and dcns ity bonuses . 
(See Exhibit# lg) Assembly Bil l 250 I \\'as introduced on Februa,y 19, 20 I (1. by 
Assernb lym~mbcr Richard Bloom ai the request of' the Ca lifornia Rura l Lega l 
Assistance Foundation and the Western Center on La\.v and Poverty. (See 
Exhibits# I a and# I Oa, page I) 

Assembly 13ill 250 I was assigned to the Assembly Commillce on I lousing and 
Community Development. the Assembly Committee on Local Cio\'C:rnmcnt and the 
Senate Committee on Transportat ion and Housing \., ·here policy issues raised by the 
bill were considered. (See Exhibits #3, #4 and #7) The Asst'mbly and Senate 
Committees on Approp ri ations cons idered the fi sca l ramilications of the hi ll. (See 
Exhibits #2 and #5) Five amendments were made tn Assembly Bill 250 I. (See 
Exh ibits #l b through # If and #2) Subsequent to legislative appro,·al. GoYcrnor 
Edmu nd G. Brown, Jr. signed the bil l on September 28, 20 16, and it was recorded 
by the Secretary or State on that day as Chapter 758 ol'the Statutes of 20 1(i. (See 
Exhibit# I g) 

• For information 011 documcnl nu111bcr~. research pol 1cic~. request for judicial nntii:c and more. 
please ,·is il www.lcgintcnt.com and click 011 --Rcsc;1rd1 Aids & Policies·· anJ "Poi nts and 
Aut hori ties" at 1he bollnrn of the pag.:. 

Page I or 5 



n1c l'hird Read ing analysis prepared by tht: Office of Senate Floor J\nal yses 
described J\sscmbly Bill 2501 as last arrn.:nclcd on J\ugust 19. 20 16: 

DIGEST : This bill makes a nurnbcr of changes to de nsity bonus 
law, including cl:_1rilying the processing of' a density bonus 
applicat ion. 
( See Exhibit# l 0c, page I) 

The Sc:natc C'omrnittee on Transportation and I lousi ng analysis noted the purpose 
of Assembly Bil l 250 1. statin g: 

.. . According to the aut hor. Ca li fornia remains one ol'the most 
cxpcnsi,·e hous ing markets in the Un it ed States. Through the loss 
of'rcd.:,·e lopmenl agencies and reductions in state and fi.:d.:ral 
housing fund ing. le\\'cr resources arc ava ilahk to address this 
need. One tool !'or increasing affordable housing production is 
through rt:gulatory inccnti,·cs that rt:ducc barriers to the prod ul.:lion 
or affordable housing and encourage market-based so lutions. State 
dens ity bon us law (Cio\'!.;rnment Code Sect ions 65915 - 659 18) 
provides conn:ssions and ince nti ve's to housin g dc,·elopcrs who 
agree lo make a percentage of the un it s in the ir dc,·clopmenl 
affordab le to low- and moderate-income households. I lowever. 
the law has a number or ambiguous provisions tha t discourage 
deve lorcrs from ut il izing it. or are used by local govcrnmc:nts 10 

pre,enl deve lopcrs from access ing the la\\'. 

Dc,·clopers and local go\'ernmenls need certainty for dens ity honus 
la\\' 10 bc an erlective incen ti ve to prod uce nlTordable housing. 
Right 11 0\.\' that certainty is lacking. 
( See Exhibit #7b, pages 4 and 5) 

The Concurrence in Scnalc J\111cnd111e nts ana lysi~ pro,·idcd the following 
background on the measure: 

... Density bonus law was origina ll y enacted in 1979. but has been 
changed numerous lirrn.:s since .... 

All local governments arc requ ired lo adopt an ordinance lhat 
provides concessions and inct:nl in:s to devclopcrs Iha! seek a 
density bonus on lop or the cities zoned density in exchange for 
including cxtrernely low. ,·ery lo\\', lo\\', and moderate income 
housing. Fai lure to adtipt an ordinance dnes 1101 rel ie,·c a loc;ll 
government from complying \\'ith slate densit y bonus la\\' .... 
(See Exhibit # 12, page 3) 

Rela ted Legislation: J\sscrnb ly Bil l 250 I was doub le-joined with J\ssernbly Gill 
2442 and J\ssemhly Bill 2556 01'20 16. (See Exhibit # lg, pages 52 and 53) 
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Double-joining is a legislative action taken to connect and then order the 
amendment or a s ingle cock section by more than one bill in the same legislative 
session. The goal is to avoid text being amended out by the bill chaptered last 
because under Government Code sect ion 9605, the highest chaptered bill wi ll 
"chapter out" any earli1::r chaptered measures. 

In our review, we noted that these other two bills proposed different amendments lo 

sect ion 65915: these changes are rcllected in the different potential versions or 
Government Code section 65915 included in the enacted legislation. (See Exhibit 
#lg) Sect ion 1.3 addressed the changes proposed by Assembly Bill 2501 and 
Assembly Bill 2442 (Chapter 756). Section 1.5 addressed the changes proposed by 
Assembly Bill 2501 and Assembly Bill 2556 (Chapter 76 l) and section 1.7 
addressed the amendments proposed by all th ree bills. (Id.) Because all three bills 
were ultimately enacted and Assembly Bil l 2556 was enacted last, the provisions 
enacting the amendments of all three located in Assembly Bill 2556 ultimately took 
effect. 

If you arc interested in research on Assembly Bill 2442 or Assembly Bill 2556, 
please contact our office. 

Support f'or Assembly Bill 2501 as last amended came from such entities as the 
California Apartment Association, the California Association of Rea ltors, the City 
of Los Angeles and the East Bay Rental Housing Associations. (See Exhibit #l0c, 
page 7) Opponents included a number of cities, the San Francisco Council of 
Community Housing Organizations, South Bay Cities Counci l of Governments and 
the Ventura Council of Govt:rnments. (ld.) A letter ofopposition from the County 
of Santa Barbara. dated August 3, 2016, included: 

This bill would reduce local control by restricting information that 
local jurisdictions can request from clevelopt:rs and imposes shorter 
time lines for review and approval of density bonus applications. 
The intent of density bonus law is to encourage developers. 
through incentives and waivers. to provide a certain percentage of 
affordable units. Density bonus law has been amended and actions 
have changed into a path for developers to receive exemptions 
from important zon ing, development standards, and design 
standards while providing only mini mal affordable housing in 
return. AB 250 I would further erode the law by requiring counties 
to take action on a density bonus application no later than 60 clays 
from date of application or deemed approved. 
(See Exhibit #8, document SP-9) 

The City of' Encinitas opposed Assembly Bi II 250 I because of the '·unanticipated 
cost the City must bear for the incremental housing units.'· (See Exhibit #9, 
document SF-1) The letter stated that, "[h l igher densi ty resu lts in greater wear and 
tear on city infrastructure." (Id.) 
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A car<.:ful re, i...:,, of each ol"thc amended ,·...:rsions of'thc bill is ,cry helpful in 
c>btaining a full u11tlcrstand1ng or legi ~la ti,c intent. (See Exhibits # la through # I f) 
Th i~ can he espec ia ll y true where one is foc using on particular language : 
l'.ontrasti ng tha t enacted \\'1 th the unsuccessful proposals can afford insight as to the 
intcnckd meaning. Your revk,, or each ,·ersion of the bill should pro,·icle) ou "ith 
insight as to the dc,·elopmcnt of the language of interest to you as the bill 
proct:edcd through the l.egislature . ( Id.) 

The commillce files contain materials documenting the c.:cmsidcration gi, en the 
proposal while in the Legislat ure and pro,·ide insight into amendments tak...:n to th...: 
ini tial proposa l and into the negotiations that rcsulk d in the linal , ·crsio n or 
Assembly l3i l I 250 1. (See Exhibits #8 and #9) 

Govern ment Cock section 659 I 5: 

The proposal to amend Go, crnment Code St'ction 65915 first occurred 111 th...: 
introduced n:rsion of Assembly Ri ll 250 I to make ex lensi, c substant iH: changes 
throughout the section. (See Exhibit #1 a) T he lirst a1rn.:ndcd ,·ersion made 
substantive changes to subdi\'ision (a). inc.:luding replac ing (a)(}) which ,,as added 
111 the introduced, crsion \\ ith entirely new language. added the phrase ··n.,111edies 
/<JI' pW'fJOS<'S t!/pomgraph (3) rfsuhdil'ision (d) or suhdi l'ision fr/" in subdi ,·i!)i0 11 
(d)(4). and added a ne" sentl.!m:e at the encl or subcli\'ision (k)(:I). (See Exhibit 
/JI b) 

The c11 ncnd1rn.:n1s or /\pri l 14.20 16. made fu rther suhstanti, c changes tn 
subdivision (a) and replaced the phra~c ·· reductions. as Lkterrnined b) the 
de,eloper·· ,, ith ··recl11c1u,11/· in (kl( 1) and (k)(3). (See Exhibit #le) I he third 
through lirth amended ,·ersions m::ick l'urlhcr suhstanti\'L: changes throughou t the 
sec tion. as proposed to bt: amended in section I of the bi ll. (See Exhib its t/ ld 
through #1 t) In the linal amended ,crsion of the bi ll. dated August 19. 201(>. the 
triple-joining language was ad<kd as sections 1.3. 1.5 and 1. 7. (See Exhibit# If) 
No addi tiona l changes \\'<.: re mack. and the bi ll was cnactcd into la\\ . (Sec Exhibit 
# l g) 

Your careful n.:, ie,, of the clocumcnb enclosed ma) rc,cal he lp ful d1scuss1on on 
the issue bcfon: you. You shot1ld a lso ht: abk to dnl\\ some conclusions has<.:d 
upon the assumption that the language\\ as intended 10 b1: consistent wit h the 
o,cra ll goal of the legislation. rhus. if )OU arc unabk to lind specific discussion 
n:garding your n:search question. the analy~cs contained in the kgislati, e bill lilc, 
enclosed he rew it h may prn,·icle you \\' ith an arguable asscssm~n t or the goals and 
purpose that cou ld be app licab le w your panitu lar situat ion. 

We an: continuing in our c.:!Tort!:-. 10 ob1a1n Assemblymcmber 13100111·~ kgislati,...: 
bil l lilt: on Assembly Oill 250 I. Ir \\'Can: succc.:ss l"til in tht: nex t kw days. \\C \\' ill 
forward this on 10 you. II' /\ssembly,rn;rnh...:r 131oom·s fik is restricted and you 
,, ould lil-.c us to re-attempt rt:trie,·al of the kg.i•dat1, chill tik for Asscmhl) Bill 
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2501 of20l6 at a later dale, please let us know. There would be no additional 
charge for thi s service. 

We were unable lo collect the Assembly Committee files today because the office 
that processes these requests 'vvas .. shorl -staflect ... We are hopefu l that wc access 
these files in the next few days. 

Governor Brown·s file is currently unavail able because, in general, a sitt ing 
Covernor does not release his chaptered bill fi le. If you \,vish to receive his post
enrollment file on Assembly Bi ll 250 I once he lean:s office. please contact our 
office at that time. 

Any ana lysis provided in this repon is based upon the nature and extent or your 
request to us, as well as a brief re view of the enclosed documen ts. As such, ii must 
be considered tentative in nature . /\ more conclusive statement of the impact or the 
legislative history in your case would be dependent upon a complete understanding 
of all of the factual issues involved and the applicable lega l principles . 

We appreciate the opportunity to provide this ass istance and hope that these efforts 
will be or value to you. 

Prepared by: A nna Maria l3cn:czky-A n<lerson. A ttorney at L.aw/bh: File no.: 35479 
W :\ Worldox\ WDOCS, WORKP ROD\00660\50770\00223995 .DOC 
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SENATE COMMITTEE ON TRANSPORTATION AND HOUSING 
Senator Jim Beall, Chair 

2015 - 2016 Regular 

Bill No: AB 2501 Hearing Date: 6/28/2016 
Author: Bloom 
Version: 6/15/2016 
Urgency: No Fiscal: Yes 
Consultant: Alison Dinmore 

SUBJECT: Housing: density bonuses 

DIGEST: This bill makes a number of changes to density bonus law, including 
clarifying the processing of a density bonus application. 

ANALYSIS: 

Existing law: 

1) Requires all local governments to adopt an ol'dinance that specifies how they 
will implement state density bonus law. 

2) Requires local governments to grant a density bonus, when an applicant for a 
housing development of five or more units seeks and agrees to construct a 
project, that will contain at least any one of the following: 

a) 10% of the total units for lower-income households 

b) 5% of the 'total units of a housing for very low-income households 

c) A senior citizen housing development or mobilehome park 

d) 10% of the units in a common-interest development (CID) for moderate
income households 

3) Requires that the applicant agree to, and the local government to ensure, 
continued affordability of all low- and very low-income units that qualified 
the applicant for the density bonus for at least 55 years 

4) Requires the local government to allow an increase in density of20% over the 
otherwise maximum allowable residential density under the appli_cablc zoning 
ordinance and land-use e lement of the general plan for low-income, very low
income, or senior housing, and by 5% for moderate-income housing in a CID. 
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5) Requires that the density bonus for low-} very low-, and moderate-income 
units increase incrementally according a set formul a. 

6) Requires cities and counties to provide an applicant for a density bonus with 
concessions and incentives based on the number of below market-rate units 
included in the project as follows: 

a) One incentive or concession, if the project includes at least l 0% of the 
total units for low-income households, 5% for very low-income 
households, or l 0% for moderate-income households in a CID 

b) Two incentives or concessions, if the project includes at least 20%-of the 
total units for \ow-income households, l 0% for very low-income 
households, or 20% for moderate-income households in a CID 

c) Three incentives or concessions, if the project includes at least 3 0% of the 
total units for low-income households, 15% for very low-income 
households> or 30% for moderate-income households in a· CID 

7) Specifies that concessions or incentives may incl ude the following: 

a) A reduction in site development standards 

b) A modification of zoning code requirements or architectural design 
requirements that exceed the minimum building standa!'ds - including a 
reduction in setbacks, square footage requirements, or parking 
requirements - that results in identifiable, financially sufficient, and 
actual cost reductions 

c) Approval of mixed-use zoning in conjunction with the housing project, if 
commercial, office, industrial, or other land uses will reduce the cost of 
the housing development, and if such nonresidential uses are compatible 
with the project 

d) Other regulatory incentives or concessions proposed by the developer or 
the city or county ·that result in jdentiflable cost reductions 

8) Requires the local government to grant the incentive or concession requested 
by the developer, unless the city or county makes written findings that the 
concession or incentive is not needed to provide the affordable housing; or 
that the concession or incentive would have a specific adverse impact on 
health and safety, the environment., or an historical resource. 

9) Allows a developer to request a waiver or reduction of development 
standards. 
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10) Specifies that the developer must show that the requested waiver or 
modification of development standards is necessary to make the housing 
units economically feasible. Defines development standard to include site 
and construction conditions that apply to a resjdential development, pursuant 
to any ordinance, general plan element, specific plan, charter amendment, or 
other local condition, law, policy, resolution, or regulation. 

11) Provides a 15% density bonus to the developer of any market-rate housing 
project who donates land to a city or county that could accommodate housing 
for very low-income households equal to at least LO% of the number of units 
in the market-rate development. For each 1 % increase above the 10%, the 
density bonus shal I increase by I% up to a maximum combined density 
increase of 35%. 

12) Provides that upon the request of a developer, a city, county, or city and 
county shall not require a vehicular parking ratio, inclusive of handicapped 
and guest parking, that meets the following ratios: 

a) Zero to one bedroom - one onsite parking space 

b) Two to three bedrooms - two onsite parking spaces 

c) Four and more bedrooms - two and one~halfparking spaces 

This bill: 

1) Clarifies that when an applicant seeks a density bonus for a housing. 
development within, or for the donation ofland for housing within, the 
jurisdiction of a city, county, or city and county, that local government shall 
comply with density bonus law. 

2) Prohibits a local government from conditioning the submission, review or 
approval of an application for a density bonus on the preparation of an 
additional report or study that is not otherwise described or required· by state 
law. 

3) Requires the local government, in order to provide for expeditious processing 
of a density bonus application, to do the following: 

a) Adopt procedures and timelines for processing a density bonus application 

b) Provide a list of all documents and information required to be submitted 
with the density bonus application in order for the density bonus 
application to be deemed complete and consistent with density bonus law 
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AB 2501 (Bloom) J>age 4 of 9 

c) Notify the applicant for a density bonus whether the application is 
complete, consistent with the Permit Streamli ning Act 

4) Modifies the circumstance under whkh a local govenunent can refuse to 
grant a concession or incentive to a developer when a concession or incentive 
"does nol reduce the cost of the development" from that when "it is not 
required in order'' to provide for the affordable-housing costs. 

5) Provides that the city, county, or city and county shall bear the burden of 
proof for the denial of a requested concession or incentive. 

6) Clarifies that "density bonus" means the maximum allowable gross 
residential density, or if elected by the applicant, a lesser percentage of 
density increase, including but not limited to no increase in density. 

7) Adds "mixed-use development" to the definition of "housing development." 

8) Provides that the granting of a concession, in and of itself, cannot require a 
special study. 

9) Deletes the requirement that incentives or concessions proposed by the 
developer or local government result in "identifiable, financially sufficient" 
and actual cost reductions, and instead require the "identifiable" and actual 
cost reductions. 

10) Clari fies that each component of any density-bonus calculation1 including 
base density and bonus density, resulting in fractional units will be separately 
rounded up to the next whole number. Finds and declares that this provision 
is declaratory of existing law. 

11) States that a request for a reduction in parking ratio, under existing law, shall 
neither reduce nor increase the number of incentives or concessions to which 
the applicant is entitled. 

12) Provides that density bonus law shall be interpreted liberally in favor of 
producing the maximum number of total housing units. 

COMMENTS: 

l) Pwpose. According to the author, California remains one of the most 
expensive housing markets in the United States. Through the loss of 
redevelopment agencies and reductions in state and federal housing funding, 
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AB 2501 (Bloom) Page 5 of 9 

fewer resources are available to address this need. One tool for increasing 
affordable housing production is through regulatory incentives that reduce 
barriers to the production of affordable housing and encourage market-based 
solutions. State density bonus law (Government Code Sections 65915 -
65918) provides concessions and incentives to housing developers who agree 
to make a percentage of the units in their development affordable to low- and 
moderate-income households. However, the law has a number of ambiguous 
provisions that discourage developers from utilizing jt, or are used by local 
governments to prevent developers from accessing the Jaw. 

Developers and local governments need certainty for density bonus law to be 
an effective incentive to produce affordable housing. Right now that 
certainty is lacking. 

2) . Density bonus law. Given California's high land and construction costs for 
housing, it is extremely difficult for the private market to provide hqusing 
units that are affordable to low- and even moderate-income households. 
Public subsidy is often required to fill the financial gap on affordable units. 
Density bonus law allows public entities to reduce or even eliminate 
subsidies for a particular project by allowing a developer to include more 
total units in a project than would otherwise be allowed by the local zoning in 
exchange for affordabJe units. Allowing more total units permits the 
developer to spread the cost of the affordable units more broadly over the 
market-rate units. The idea of density bonus law is to cover at I.east some of 
the financing gap of affordable housing with regulatory incentives, rather 
than additional subsidy. 

Under existing law, if a developer proposes to construct a housing 
development with a specified percentage of affordable units, the.city or 
county must provide all of the following benefits: a density bonus, incentives, 
or concessions (hereafter referred to as incentives); waiver of any 
development standards that prevent the developer from uti Ii zing the density 
bonus or inc.en~ives; and reduced parking standards. 

3) Clarifying application requirements and processing timelines. Cm1·ent law 
does not set a timeline by which a 1ocal government must process an 
application for a density bonus. This bill requires the local government, in 
order to provide for expeditious processing of a density bonus application, to 
adopt procedures and timeli~es for processing a density bonus application; 
provide a list of al l documents and infonnation required to be submitted with 
the density bonus application, and notify the applicant for a density bonus . 
whether the application is complete. Further, th.is bill prohibits a local 
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government from conditio1ing the submission, review, or approval of an 
application for a density bqnus on the preparation of an additional report or 
study that is not otherwise ~escribed and that the granting of an application, 
in and of itself, cannot reqtjire a special study. Adding a timeline and 
clarifying the application riquircments will provide greater certainty to 
developers and help inforn1 their decisions regarding a development. 

The opposition raised concerns that these provisions would preclude a local 
g~v~~nen_t from re~uirinJ reasonable clocum~ntation. relate? to the. 
ehg1b1hty for a density bois or other concessions or mcent1ves, waivers, or 
reductions of development istandards, or parking standards. To address this 
concern, the author will ~ccept an amendment stating the following: 
This subdivision shall no~ prohibit a local government from requiring an 
applicant to provide reasc;>nable documentation to establish eligibility for 
a requested density bonu$, incentives or concessions, waivers or 
reductions of developmerit standards, and parking ratios. 

4) Additional studies. This bi ll provides that the granting of a concession or 
incentive shall not require ?r be interpreted, in and of itself, to require a 
study. The opposition rais~d a concern that this could be interpreted to 
preclude a local governmeqt from requiring reasonable documentation to 
establish eligibility for the ~oncession or demonstrate that the incentive or 
concession meets the definition of a concession or incentive in existing law. 
To address this concern, the author will accept an amendment stating 
the following: "Study" d9es not include reasonable documentation to 
establish eligibility for thf concession or incentive or to demonstrate that 
the incentive or concessiop meets the definition set forth in existing law. 

5) Rewording existing law. This bill makes clarifying changes by restating 
existing law in 65915(b): A ci ty, county, or city and county shall grant one 
density bonus, as specifiedi and incentives or concessions, waivers or 
reductions of development :standards, and parking ratios, when an appl icant 
for a housing devclopment;seeks and agrees to construct a housing · 
development with units for! specified income levels. The intent was to 
provide clarity in the law it) one place about the four benefits to which a 
developer is entitled should the developer provide affordable units in their 
projects under existing law. Under existing law, in order to obtain 
concessions or incentives, waivers, and reduced parking ratios, the developer 
must request them from th~ city.To address concerns from the opposition, 
the author will accept an ~men<lment that clarifies that a local 
government shall grant il~centives or concessions, W8ivers, and reduced 
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parking ratios, if requested by the applicant and consistent with the 
rc<1uiremcnts under existing Jaw. 

6) Choosing to accept no density increase. Current density bonus law permits a 
developer a percentage increase in density in return for inclusion of a 
corresponding amount of very low-, low-, and moderate-income units. The 
maximum amount of density increase a developer can seek is 35%. Existing 
law al lows a developer to choose to accept less density increase than he or 
she is entitled under the statute. The statute does not state explicitly that a 
developer can seek an amount equal to zero above the zoned density; 
however, some have interpreted the law to say this. This bill would explicitly 
state that a developer can elect to accept no increase in density. 

7) Determining the value of concessions and incentives. Under current law, 
developers are allowed to submit a proposal. for specific incentives and 
concession as part of the application for a density bonus. Local governments 
are required to grant the concessions or incentives a developer requests 
unless they make written findings based on substantial evidence that the 
concession or incentive are not required to provide the affordable housing, 
which would have specific adverse hea1th and safety impacts, or have an 
adverse impact on a registered historic property that cannot be mitigated. 
When seeking incentives and concessions, existing law requires that they 
result in "identifiable, financially sufficient, and actual cost reductions." This 
language was added to the statute by SB 1818 (Ho!Jingsworth, Chapter 928, 
Statutes of 2004). According to the Senate Housing and Community 
Development Committee analysis of that bill: 

The references to "identifiable and actual cost reductions 
ensure that the incentives have some value. The intent of 
adding " financially sufficient" is to ensure that that value 
is more than nominal and actually of benefit to the 
developer. However, the term suffers from vagueness and 
as a result lacks practical meaning. What is the standard 
against which sufficiency is to be judged? 

The intent of the language is to ensure that the concessions and incentives 
actually reduce the cost of the development to make the affordable housing 
units financially feasible. In some cases, local govemrnents interpret this 
language to require developers to submit proformas showing the amount of 
profit they will make on a project. The question becomes who determines 
whether or not a concession or incentive is "financially sufficient" to make 
the affordable housing units pencil out. This bill proposes to resolve that 
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AB 2501 (Bloom) Page8 of 9 

issue by stating that the reduction in site-development standards or 
modifications of zoning requtrements result in identifiable and actual cost 
reductions as determined by the developer. 

8) Opposition. According to the opposition, this bill violates the separation of 
powers and limits the ability of a local government to interpret its own 
development standards. Additionally, this bitl would limit a city's ability to 
reduce development standards without waiving them and allow developers to 
determine whether project modifications result in cost reductions rather than 
the city. Local governments process many pem1its for development projects 
and request studies if the project necessitates more analysis. Disallowing full 
project analysis may be detrimental to the ·welfare of the local community. 

Assembly Votes: 

Floor: 
Appr: 
L.Govt: 
H&CD: 

50-11 
14-2 
7-0 
5-1 

RELATED LEGISLATION: 

AB 1934 (Santiago) - creates a development bonus for commercial developers 
that partner with an affordable housing developer to construct a joint project or two 
separate projects encompassing affordable housing. This bill will also be heard in 
this committee today. 

AB 2442 (Holden) - requires local agencies to grant a density bonus when a 
developer agrees to construct housing for transitional foster youth, disabled 
veterans, or homeless persons. This bill is currently pending in the Senate 
Appropriations Committee. 

AB 2556 (Nazarian)- requires a jurisdiction, in cases where a proposed 
development is replacing existing affordable hous ing uni ls, to adopt a rebuttable 
presumption regarding the number and type of affordable housing units necessary 
for density bonus eligibility. This bill is currently pending in the Senate 
Appropriations Committee. 

FISCAL EFFECT: Appropriation: No f.iscal Com.: Yes Local: Yes 

POSITIONS: (Communicated to the committee before noon on Wednesd,,y, 
June 22, 2016.) 

SP - 15 

I 
U> 
<D 
(C 

0 
0 

~ 

w 
() 

> 
0:: 
w 
v) 

1-
2 
UJ 
1-
z 
UJ 
> 
~ 
5 
(,? 

a 
LI 
..J 



AB 2501 (Bloom) 

SUPPORT: 

Cali fomia Rural Legal Assistance Foundation (co-sponsor) 
Western Center on Law and Poverty (co-sponsor) 
Califomia Apartment Association 
California Association of Realtors 
California Economic Summit 
California Housing_ Coi:isortium 
City of Los Angeles 
East Bay Developmental Disabilities Legislative Coalition 
East Bay Rental Housing Associations 
Leading Age California 
The Arc and United Cerebral Palsy California Collaboration 

OPPOSITION: 

California State Association of Counties (prior version) 
City of Encinitas (prior version) 
City of Fontana (prior version) 
City of Fountain Valley (prior version) 
City of Highland (prior version) 
City of Lakeport (prior version) 
City of Sacramento (prior version) 
City of San Carlos (prior version) 
City of San Luis Obispo (prjor version) 
City of Tiburon (prior version) 
City of Torrence (prior version) 
City of West Covina (prior version) 
League of California Cities 
Rural County Representatives of California (prior vers'ion) 
San Francisco Council of Community Housing Organizations 
South Bay Cities Council of Governments (prior version) 
Ventura Council of Governments (prior version) 

-- END-
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